him, but that he could return to his office in Mt. Hope, some five miles
from the mine, to obtain some.  Mr. Bays said "no problem", but he also
may have said "handle it any way you want", but he was not certain about
these statements.  Mr. Stevens stated that MSHA policy is that an
inspector does not take the "citation book" of forms underground during
the inspection and that they are "verbally" issued underground and then
reduced to writing on the surface from notes made while underground, and
copies are given to the operator or his representative. Mr. Stevens
stated that when he discussed the cited conditions with Mr. Hess after
the inspection on the surface, he was left with the impression that Mr. Hess
knew precisely what he had cited and what needed to be done to abate the
conditions in question.  He also stated that he advised Mr. Hess that he
would return to the mine the next day, October 29, and would serve the
written citations to him at that time (Tr. 60-77).

Testimony and evidence adduced by the contestant-respondent

Michael Hess, safety inspector, testified that this was the first
time that an Inspector had issued verbal citations and then reduced them
to writing the day after the inspection.  He confirmed that he accompanies
Mr. Stevens during his underground inspection of October 28, and that they
were underground approximately t\ to 6 hours.  He and Mr. Stevens discussed
the conditions which were observed underground after they came to the
surface at approximately 2:30 or 3:00 p.m., and that Mr. Stevens had
pointed out to him the areas of the mine which he found objectionable.
Mr. Bays was present during the discussions on the surface after the
inspection, and Mr. Stevens advised them that he did not have a supply
of citation forms with him.  Mr, Hess confirmed that the mine "had five
citations", but that Mr. Bays advised Mr. Stevens that "we do not accept
verbal citations".  When Mr. Stevens asked Mr. Bays what he wanted him
to do, Mr. Bays replied "I am not your supervisor and cannot tell you
what to do",

Mr, Hess stated that the MSHA district office is approximately 2-1/2
miles from the mine site, and that when Mr. Stevens returned the next day,
October 29, he first went underground, and then came to the surface later
that day and wrote out all of the citations, and back dated them to show
they were Issued on October 28.  Mr. Bays was present when this occurred,
and he commented to Mr. Stevens "we will beat" or "we will win this one"
because the citations were back dated,  Mr. Hess   stated that the instant
case is the first time in his seven or years experience in the mines that
an inspector has Issued verbal citations, and then back-dated them.

With regard to the guarding citation for the No. 2 belt conveyor tail
roller (888861), Mr. Hess stated that the condition was corrected by the
evening shift on October 28, and the required repairs were "not that
involved".  Therefore, in his view, the conditions were corrected before
the written citation was issued on October 29.
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